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Executive Summary

The aim of this study is to present to the gen-
eral public and describe the existing legislation
and practices in the Slovak Republic related
to the granting of such types of protection to
foreign nationals that the European Union has
not incorporated in its secondary legislation on
migration so far, and where the countries still
apply their own procedures - so-called non-
harmonised protection statuses.

The study consists of six chapters, which com-
ply with the specification set by the European
Commission: 1. Introduction; 2. Protection Sta-
tuses Granted in Slovakia; 3. Procedures and
Rights Granted under Non-Harmonised Protec-
tion Statuses; 4. Statistical Data on the number
of Protections Granted; 5. National Positions on
the Granting of Non-Harmonised Protections;
and 6. Conclusion.

The introductory chapter describes the purpose
of the study and the methodology used in com-
piling this work. The authors aimed, above all,
at collecting all available information and back-
ground documents on the legal regulation of
those types of protection which the Slovak Re-
public grants to foreign nationals in its territory
and which do not constitute international pro-
tection harmonised within the European Union.
The data in this report is mainly based on the
legal regulations of the Slovak Republic; on the
secondary legislation of the European Union;
on the international treaties which the Slovak
Republic is the party to; as well as on direct in-
formation provided by the relevant state, inter-
national and non-governmental organisations
working in the field of migration.

The second chapter provides an overview of
all protection statuses granted to foreigners in
Slovakia, i. e. both the harmonised and the non-
harmonised statuses within the EU. The struc-
ture follows the given specification, and the
chapter is divided into two subchapters. The

first subchapter outlines the protection mech-
anisms granted to foreign nationals under the
European directives. The second subchapter is
more extensive, and describes those types of
protection which the Slovak Republic grants to
foreign nationals and which have not been har-
monised within the European Union so far. Each
type of protection is presented with a definition
describing its substance, legal framework, the
conditions for its granting, and the application
and implementation of the respective types of
protection in Slovakia.

The third chapter introduces the procedures
associated with the different types of non-
harmonised protections granted to foreign na-
tionals in the Slovak Republic, decisions issued
under these procedures and remedies that can
be used in claiming one’s rights and against the
violation of laws. It also provides an overview of
the rights of foreigners who were granted pro-
tection, especially the right to residence, the du-
ration and the extension of the period of stay,
healthcare and social security, education, access
to the labour market, travel, family reunification
and naturalisation.

The fourth chapter presents statistical data on
the number of non-harmonised protections
granted in the period 2004-2008.

The fifth chapter outlines the available and
generally known positions and opinions on the
granting of non-harmonised protections in the
Slovak Republic.

The sixth chapter contains a conclusion and a
summary of the main findings resulting from
the compilation of the study.

List of Abbreviations

APD - Aliens Police Department

BBAP - Bureau of the Border and Aliens Police of the Ministry of Interior of the SR

BBAP Methodology — Order of the Director of the Border and Alien Police of the Ministry of Interior
of the SR on Ensuring the Procedures in Matters Concerning the Stay of Foreign Nationals in the Ter-
ritory of the Slovak Repubilic

Coll. — Collection of Laws of the SR

Concept — Concept of Foreigners” Integration in the SR

DBAP - Directorate of the Border and Aliens Police

EMS - European Migration Network

EU - European Union

European Convention - European Convention for the Protection of Human Rights and Fundamen-

tal Freedoms as amended by Protocol No. 11 (Council of Europe, Rome 1950)

Geneva Convention - Convention relating to the Status of Refugees of 1951 (as amended by Proto-
col of 1967)

IOM - International Organization for Migration

Migration Office — Migration Office of the Ministry of Interior of the Slovak Republic

Mol SR - Ministry of Interior of the SR

PF - Police Force

SR - Slovak Republic

UNHCR - United Nations High Commissioner for Refugees




01. Introduction

Introduction

1.1 Purpose of Study

The present study entitled The Different National
Practices Concerning Granting of Non-EU Harmo-
nised Protection Statuses in the Slovak Republic
was compiled in the framework of the activities
of the European Migration Network (EMN), and
will form a part of a synthesis study with the
same focus at the EU level, summarising the re-
sults of the national studies compiled by the EU
Member States. One of the main objectives of
the national studies and the synthesis study is
to analyse the different national approaches to
the granting of non-EU harmonised protection
statuses.

The need of such an analysis at the EU level and
in the Member States relates, among others, to
the trend identified in the Communication from
the European Commission Policy Plan on Asylum
[COM (2008) 360], according to which an ever-
growing percentage of applicants are granted
subsidiary protection or other kinds of pro-
tection status on the basis of the national law,
rather than asylum according to the Convention
relating to the Status of Refugees (hereinafter
referred to as Geneva Convention). This is prob-
ably due to the fact that an increasing share of
today’s conflicts and persecutions are not cov-
ered by the Geneva Convention. These forms
of protection granted on the basis of national
legislation are more accessible to foreigners
compared to the conditions for asylum granted
under the Geneva Convention, but are often
time-limited, and provide fewer rights com-
pared to the rights of persons granted asylum.

The Slovak Republic transposed into its legisla-
tion the secondary legal acts of the European
Union, which introduced new legal instruments:
temporary protection and subsidiary protec-
tion. At the same time, it maintained other kinds
of protection statuses which can be granted to
foreign nationals. These forms of protection
have different names, they are granted to vari-
ous target groups of foreigners, and are associ-
ated with different kinds of rights and obliga-
tions provided to these foreigners. This study

analyses those procedures established in the
Slovak Republic for the granting of the respec-
tive protection statutes, which have not been
harmonised at the European Union level so far,
and are based exclusively on the national legal
regulations of the SR and international treaties
that the Slovak Republic is party to.

This study specifically aims, from the point of
view of the Slovak Republic, at describing the
common practices in the granting of interna-
tional protection to foreign nationals, focusing
on the identification of the kinds of non-harmo-
nised protection statuses, and at determining
whether the Slovak Republic reported an iden-
tical trend of increase in the number of other
kinds of protection compared to the kind of
protection granted under the Geneva Conven-
tion, as stated in the Policy Plan on Asylum as the
related document evaluating its impacts (Im-
pact Assessment [SEC (2008) 2029]).

The present study is particularly intended for
the national and the European experts working
in the field of asylum and migration policy and
for those dealing, for example, with the crea-
tion of the Common European Asylum System
(CEAS), but also for other organisations and in-
stitutions (NGOs, academics and researchers)
and the general expert public more or less in-
terested in this area.

1.2 Methodology

The authors compiled this study on the basis of
several legal regulations. As per their legal force,
the Act No. 460/1992 Coll. Constitution of the
Slovak Republic (hereinafter referred to as the
Constitution of the SR) should be mentioned
first.

The identification of the different kinds of pro-
tection is based on the Act No. 480/2002 Coll.
On Asylum and on Changing and Amending
Certain Acts as Amended (hereinafter referred
to as Act on Asylum) and the Act No. 48/2002
Coll. On Stay of Aliens and on Changing and
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Amending Certain Acts as Amended (hereinaf-
ter referred to as Act on Stay of Aliens).

Aside from general legal regulations, informa-
tion from internal documents of the Ministry
of Interior of the Slovak Republic (hereinafter
referred to as Mol SR) was also used in prepar-
ing this study. The Bureau of Border and Alien
Police (hereinafter referred to as BBAP) provided
the authors with the Order of the Director of the
Border and Alien Police of the Ministry of Interi-
or of the SR on Ensuring the Procedures in Mat-
ters Concerning the Stay of Foreign Nationals
in the Territory of the Slovak Republic (Volume
2008, Bratislava 12 May 2008, No. 31), including
the methodology entitled The procedure of the
police departments in granting residence permits
to foreign nationals, registration of residence of
the European Economic Area nationals, issuance
of documents to foreign nationals, preparation of
opinions on granting the nationality of the Slovak
Republic, conducting controls of the legality of
stay, fulfilment of the conditions of stay, compli-
ance with the obligations by other natural persons
and legal entities in relation to the residence of
foreign nationals in the territory of the Slovak Re-
public (hereinafter referred to as the BBAP Meth-
odology). The Ordinance of the Minister of Inte-
rior of the Slovak Republic on Implementation
of the Programme of Support and Protection of
the Victims of Trafficking in Human Beings was
also taken into consideration.

The Migration Office of the Ministry of Interior
of the Slovak Republic (hereinafter referred to
as the Migration Office) provided the authors
with the Ordinance of the Ministry of Interior
of the Slovak Republic No. 4/2003 on the Pro-
cedure of the Migration Office and Police Force
Departments in the Implementation of the Act
No. 480/2002 Coll. On Asylum.

The specific parts concerning the rights of for-
eigners resulting from non-harmonised protec-
tion statuses, which are analysed in this study,
were prepared on the basis of related laws gov-
erning these issues in the Slovak Republic.




Access of foreign nationals to healthcare was
examined from the point of view of the legal
provisions established by the Act No. 580/2004
Coll. On Health Insurance and on Changing
and Amending the Act No. 59/2002 Coll. On
Insurance and on Changes and Amendments
to Certain Acts (hereinafter referred to as the
Health Insurance Act), Act No. 576/2004 Coll.
On Healthcare, Healthcare-Related Services and
on Changing and Amending Certain Acts, Act
No. 557/2004 Coll. On the Scope of Healthcare
Based on Public Health Insurance and on Pay-
ments for Services Related to Healthcare Provi-
sion (hereinafter referred to as Act on the Scope
of Healthcare).

The social security system of the target group
is described on the basis of an analysis of the
Act No. 599/2003 Coll. On Assistance in Material
Deprivation and on Changing and Amending
certain Acts (hereinafter referred to as Act on
Assistance in Material Deprivation), and Act No.
601/2003 Coll. On Subsistence Minimum and on
Changing and Amending Certain Acts (herein-
after referred to as the Subsistence Minimum
Act).

The issues concerning education of foreigners
who were granted non-harmonised form of
protection were examined on the basis of the
legal provisions of the Act No. 245/2008 on Edu-
cation and on Changing and Amending Certain
Acts (hereinafter referred to as the School Act)
and Act No. 175/2008 Coll. On Universities and
on Changing and Amending Certain Acts (here-
inafter referred to as the Universities Act).

There are several systems applicable to the con-
clusion of employment contracts with foreign
nationals living in the SR, which directly depend
on the type of stay granted to a foreign nation-
al. Since the kinds of protection, the analysis of
which forms the subject of this study, entitle for-
eign national to different kinds of stays, it was
necessary to examine a number of legal regula-
tions in the SR.

The general terms and conditions under which
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a foreign national may be employed are gov-
erned by the Act No. 311/2001 Coll. The Labour
Code." The other important regulations consid-
ered in compiling this study were the Act No.
5/2004 Coll. On Employment Services and on
Changing and Amending Certain Acts (hereinaf-
ter referred to as the Employment Services Act),
which regulates the legal relations in the provi-
sion of employment services, and the above-
mentioned Act on Stay of Aliens.

The acquisition of the nationality of the Slovak
Republic was examined on the basis of the legal
provisions of the Act No. 40/1993 Coll. On the
Nationality of the Slovak Republic (hereinafter
referred to as the Nationality Act).

Act No.647/2007 Coll. On Travel Documents and
on Changing and Amending Certain Acts (here-
inafter referred to as the Travel Documents Act)
formed the basis of an analysis of the travel of
foreigners from the Slovak Republic and back.

The legal status of unaccompanied minors was
examined on the basis of the Act No. 305/2005
Coll. On Social and Legal Protection of Children
and Social Guardianship and on Changing and
Amending Certain Acts (hereinafter referred to
as the Act on Social and Legal Protection of Chil-
dren and Social Guardianship).

The Slovak Republic transposed into its national
legislation all the directives governing asylum
and migration. The following directives in par-
ticular have been considered in the course of
preparation of this study:

* Council Directive 2001/55/EC of 20 July 2001
on minimum standards for giving temporary
protection in the event of a mass influx of dis-
placed persons and on measures promoting a
balance of efforts between Member States in
receiving such persons and bearing the con-
sequences thereof (hereinafter referred to as
the Temporary Protection Directive);

* Council Directive 2004/83/EC of 29 April 2004
on minimum standards for the qualification

1 Primary provisions. Article 6 of the Labour Code.

and status of third country nationals and
stateless persons as refugees or as persons
who otherwise need international protection
(hereinafter referred to as the Qualification
Directive);

* Council Directive 2003/109/EC of 25 Novem-
ber 2003 concerning the status of third-coun-
try nationals who are long-term residents
(hereinafter referred to as the Long-Term Res-
idents Directive);

* Council Directive 2004/81/EC of 29 April 2004
on the residence permit issued to third-coun-
try nationals who are victims of trafficking in
human beings or who have been the subject
of an action to facilitate illegal immigration,
who cooperate with the competent authori-
ties.

In order to obtain relevant information on the
practices in granting non-harmonised forms of
protection to foreign nationals, we contacted
and visited the competent state institutions
(Bureau of Border and Alien Police of the Minis-
try of Interior of the Slovak Republic; Legislation
and External Affairs Section of the Ministry of
Interior of the Slovak Republic; Department of
Migration and Integration of Foreigners of the
Ministry of Labour, Social Affairs and the Family
of the Slovak Republic; Ministry of Health of the
Slovak Republic; Ministry of Education of the
Slovak Republic; and Social Statistics and De-
mography Section, Department of Population
Statistics of the Statistical Office of the Slovak
Republic); IOM International Organization for
Migration; and non-governmental organisa-
tions (Slovak crises centre DOTYK, civil society
organisation NARUC, civil society organisation
The Human Rights League HRL).

No major problems occurred in the compilation
of this study that would have a negative impact
on the quality of preparation or work on this
study.
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02. Protection Statuses Granted in Slovakia

Protection Statuses
Granted in Slovakia

The Slovak Republic grants international pro-
tection either in the form of asylum (until 31
December 2002 it was granting the status of a
refugee), or subsidiary protection. Both kinds of
international protection constitute the highest
protection statuses possible which foreign na-
tionals can obtain in the Slovak Republic. Asy-
lum and subsidiary protection are harmonised
at the EU level by the Qualification Directive,
and were transposed into the Slovak national
legislation by means of the Act on Asylum. The
conditions for granting international protec-
tion (aside from the asylum on humanitarian
grounds) are therefore explicitly set either by
the Qualification Directive or by the Act on Asy-
lum, which had been based exclusively on the
Convention Relating to the Status of Refugees
(hereinafter referred to as Geneva Convention)
prior to the transposition of the Qualification
Directive.

Slovak Republic is also granting temporary pro-
tection (so-called temporary shelter), which is a
European Union instrument that became a part
of the Slovak national legislation by transposi-
tion of the Temporary Protection Directive into
the Act on Asylum.

At present, there are also other kinds of protec-
tion statuses granted to foreign nationals, which
are specially adapted to the conditions of the
Slovak Republic, and are not harmonised within
the European Union, such as tolerated stay gov-
erned by the Act on Stay of Aliens, or asylum
granted on humanitarian grounds, as set forth
by the Act on Asylum.

2.1 Protection Status of the Eu-
ropean Union Introduced by the
Temporary Protection Directive

The Temporary Protection Directive was trans-
posed into the national legislation of the Slo-
vak Republic under the process of passing the
Act on Asylum in 2002, which abolished the
Act No. 283/1995 Coll. On Refugees. The term

temporary protection was not transposed word
by word, but the term temporary shelter was ac-
cepted instead, which will be used also in this
study. Temporary shelter is granted to foreign-
ers for the purpose of protection against war
conflicts, endemic violence, consequences of
humanitarian catastrophes or continuous or
massive violation of human rights in their coun-
try of origin. The start, the conditions and the
end of temporary shelter are determined by the
Government of the Slovak Republic in accord-
ance with the decision of the Council of the Eu-
ropean Union. The Government allocates funds
to pay the costs associated with the provision of
temporary shelter.

The legal provisions concerning the reasons for
granting temporary shelter are based on the
Temporary Protection Directive, and do not al-
low providing temporary shelter in the Slovak
Republic for any reasons other than those set
forth in that Directive.

2.2. Protection Status of the
European Union Introduced by
the Qualification Directive

The Qualification Directive was transposed into
the legislation of the SR via amending the Act
on Asylum by the Act No. 692/2006 Coll. with
the effect from 1 January 2007. The revised act
introduced the terms subsidiary protection and
serious injury, stipulated the conditions and the
procedures for granting subsidiary protection
to third-country nationals who do not satisfy
the conditions for being granted the refugee
status but need international protection, and
specified the reasons for refusing to grant such
protection, its expiry or cancellation.

The definition of subsidiary protection was
transposed word by word in accordance with
Article 15 of the Qualification Directive.

The subsidiary protection granting procedure
forms a part of the procedure of granting asylum

in the SR, and is conducted under a so-called
single procedure?, which means that in case the
Migration Office refuses to grant asylum under
the asylum procedure or withdraws asylum, it
shall also assess whether subsidiary protection
should be granted.? An asylum procedure also
means a procedure related to the extension or
cancellation of subsidiary protection. The con-
ditions applying to the subsidiary protection
granting procedure are therefore identical with
the conditions applying to asylum seekers in
the SR.

The legal provisions concerning the reasons for
granting subsidiary protection are based ex-
clusively on the Qualification Directive, and do
not allow for granting of subsidiary protection
in the Slovak Republic for other reasons than
those stipulated in the Directive.

2.3 Non-Harmonised EU Pro-
tection Statuses in the SR

The non-harmonised kinds of protection that
can be granted to foreigners in the Slovak Re-
public include:

- asylum granted on humanitarian grounds;
- tolerated stay.

Asylum on humanitarian grounds is governed
by the Act on Asylum. Asylum for humanitarian
reasons may be granted to a foreign national in
the Slovak Republic in the asylum procedure, if
the Migration Office does not find any reasons
proving the justification of fears of persecution
on the grounds of race, religion, ethnicity, po-

2 Explanatory Report to the Act No. 692/2006 Coll. on-
Coll. On Changing and Amending the Act No. 480/2002
Coll. onColl. On Asylum and on Changes and Amendments
to Certain Acts as Amended. (Source: http://www.epi.sk/
Main/Default.aspx?Template=~/Main/TArticles.ascx&MI-
D=225&edlInkid=4616559&ArtType=4&phContent=~/EDL/
ShowArticle.ascx&Articleld=16842).

3 According to Article 20, paragraph 4 of the Act on Asylum, “If
the Ministry decides not to grant asylum or to withdraw asylum,
it shall also decide whether it shall provide the foreign national
with subsidiary protection” The statement on granting or not
granting subsidiary protection forms a part of the decision on
not granting asylum in the SR.




litical conviction or belonging to a certain social
group, or if does not find out that the foreign
national was persecuted in his/her country of
origin for claiming his/her rights and freedoms;
and if there are certain reasons that the Migra-
tion Office considers worth protecting.

The granting of tolerated stay in Slovakia falls
under the authority of the Bureau of Border and
Alien Police, and the legal provisions regulat-
ing tolerated stay constitute a part of the Act
on Stay of Aliens. The provisions concerning the
tolerated stay granting procedure in the SR are
applied generally in spite of the fact that the
reasons for granting tolerated stay are different.
Depending on the reasons for granting the tol-
erated stay permit, the rights and obligations of
foreigners vary, too.

According to the current wording of the Act on

Stay of Aliens, tolerated stay may be granted to

a foreign national:

* when an impediment to his/her administra-
tive expulsion under Article 58 exists;

* who was provided with temporary shelter,*

* when his/her departure is not possible and
his/her detention is not purposeful,

* who is a minor found in the Slovak Republic,

* who is a victim of a criminal offence related
to trafficking in human beings, provided that
he/she is at least 18 years old;

* provided that it is required in order to respect
his/her private and family life

Tolerated stay and the regulation of such stay
are specific in that sense that with tolerated
stay the Slovak Republic covers various types of
temporary residence of foreign nationals, which
predominantly have a humanitarian character
and the foreign nationals fail to satisfy the con-
ditions applying to the granting of permanent
or temporary residence.

The legislators approved the different reasons

4 Temporary shelter is harmonised within the European Union
by means of the Temporary Protection Directive, and is introdu-
ced in this study for the purpose of providing a complex picture
of the legal provisions governing tolerated stay.

02. Protection Statuses Granted in Slovakia

for granting tolerated stay in different time in-
tervals and for various reasons which are de-
scribed in the following parts of this study more
in detail.

From the analysed non-harmonised kinds of
protection under the asylum procedure in the
SR, as described further, protection in the form
of asylum on humanitarian grounds is granted
only. Other non-harmonised forms of protection
are granted under administrative proceedings
in the scope of the Act on Stay of Aliens, where
the BBAP is the competent state authority.

2.3.1 Asylum Granted on Humani-
tarian Grounds

Definition

In general, the Slovak Republic grants asylum via
the Migration Office and under the Act on Asy-
lum to a foreign national who has well-founded
fears of being persecuted on the grounds of
race, ethnicity or religion, or for holding certain
political views or membership in a certain social
group, and due to these fears he/she cannot or
does not want to return to that country, or if he/
sheis persecuted in his/her country of origin for
claiming his/her political rights and freedoms.
The Migration Office may grant asylum on hu-
manitarian grounds also in case no such reasons
are found within the procedure.

Legal framework

Asylum granted on humanitarian grounds is
regulated by Article 9 of the Act on Asylum,
which stipulates that the Ministry> may grant
asylum on humanitarian grounds even where
no reasons under Article 8 are established in the
procedure.®

5 Migration Office.

6 Article 8 of the Act on Asylum: Unless otherwise stipulated by
the Act on Asylum, the Ministry of Interior shall grantasylumto a
foreign national who has well-founded fear of being persecuted
in his/her country of origin for reasons of race, ethnic origin or
religion, holding of a particular political opinion or membership
of a particular social group, and is unable or, owing to such fear,
is unwilling to return to such country, or is persecuted in his/her
country of origin for exercise of political rights and freedoms.

The Ordinance of the Ministry of Interior’ stipu-
lates in Article 7 that asylum on humanitarian
grounds may be granted to a foreign national
who has failed in the asylum procedure and be-
longs to the group of elderly persons, trauma-
tised persons or persons with serious diseases,
whose return to the country of origin could
cause major physical or psychological suffering
or even death.

Application at the national level

There were 21,345 applications for asylum in
total submitted in Slovakia in 2004-2008. Dur-
ing this period, 84 asylums were granted, 23 of
them on humanitarian grounds.

The conditions for granting asylum on hu-
manitarian grounds

The Act on Asylum does not stipulate exact con-
ditions for granting asylum on humanitarian
grounds. The specific conditions are formulated
in the Ordinance of the Ministry of Interior, un-
der which the granting of asylum to a foreign
national on humanitarian grounds requires
presence of certain circumstances, such as ad-
vanced age, trauma or serious health condition
of that person (person suffering from a serious
disease) whose return to the country of origin
could be considered as physically or psycholog-
ically demanding. In principle, that is, a person
who fails to comply with the conditions for be-
ing granted asylum, but in relation to whom any
of these circumstances is present.

About asylum granted on humanitarian
grounds in general

In case a third-country national is not granted
asylum on humanitarian grounds, the Migra-
tion Office shall review whether the conditions
for granting subsidiary protection are complied
with.

The foreign national who was granted asylum
on humanitarian grounds has permanent resi-

dence in the Slovak Republic.

The granting of asylum for humanitarian rea-

7 Ordinance of the Ministry of Interior No. 4/2003.
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sons is linked to asylum policy, and does not
form a part of managed migration.

The proofs presented in the asylum procedure
should demonstrate the justification of the for-
eigner’s right to apply for asylum on humanitar-
ian grounds.

The decision of the Migration Office not to grant
asylum may be examined by courts — Regional
Courts in Bratislava or in Kosice, and the Su-
preme Court of the SR (for more details refer to
subchapter 3.1).

The refusal to grant asylum largely depends on
security. Asylum shall not be granted to a third-
country national, if there is reasonable suspicion
that he/she committed a crime against peace, a
war crime or a crime against humanity accord-
ing to international documents; or committed a
serious non-political crime outside of the Slovak
Republic prior to applying for asylum or subsidi-
ary protection; or is guilty of acts that contradict
the objectives and the principles of the United
Nations. The fact that the non-refoulement prin-
ciple is not absolute results from Article 33 par-
agraph 2 of the Geneva Convention, and since
the Slovak Republic had no reservation to this
article, the benefits of non-expulsion or non-
return may not be exercised by a person who
can justly be considered as dangerous for the
security of the state.

The granting of asylum on humanitarian
grounds is examined on an individual basis.

2.3.2 Tolerated Stay - Impediment
to Administrative Expulsion

Definition

An impediment to administrative expulsion
specifies the circumstances under which it is not
possible to expel a foreigner from the Slovak Re-
public, i. e. when the non-refoulement principle
is applied in the Slovak Repubilic.




The following cases constitute an impediment
to administrative expulsion:

a) threat to the life of a foreign national on the
grounds of his/her race, nationality, religion,
membership in a certain social group, or politi-
cal conviction; or

b) threat of torture, cruel, inhuman or humili-
ating treatment, or punishment; or

c) death penalty, or threat of death penalty
under pending criminal proceedings;

d) threat to the freedom of a foreign national
on the grounds of his/her race, ethnicity, re-
ligion, belonging to a certain social group or
political conviction, with the exception of a for-
eigner who by means of his/her conduct endan-
gers the security of the state, or if he/she was
convicted for a particularly serious crime and
constitutes a danger to the SR.2

Legal framework

The legal framework for granting the tolerated
stay permit on the grounds of an impediment
to administrative expulsion is particularly estab-
lished by Article 43, paragraph 1, letter a) of the
Act on Stay of Aliens with reference to Article 58
of that Act, which defines the impediments to
administrative expulsion.

Pursuant to Article 58 of the Act on Stay of Al-
iens:

1) A foreign national may not be administra-
tively expelled to a country, in which his/her
life would be endangered due to his/her race,
nationality, religion, belonging to a certain so-
cial group, or due to his/her political conviction,
or in which he/she would be in danger of tor-
ture, cruel,inhuman or humiliating treatment or
punishment. It is not possible either to adminis-
tratively expel a foreign national to a country in
which a death penalty was imposed on him/her,
or if it is expected that such penalty could be
imposed on him/her in the pending proceed-
ings.

2) A foreign national may not be administra-

8 BBAP Methodology Article 205.
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tively expelled to a country, in which his/her
freedom would be endangered due to his/her
her race, nationality, religion, belonging to a
certain social group, or due to his/her political
conviction; this shall not apply if by his/her con-
duct the foreign national endangers security of
the State or if he/she was sentenced for a par-
ticularly serious crime and constitutes a danger
for the Slovak Republic.

3) A stateless person who was granted a per-
manent residence permit may be administra-
tively expelled only when he/she endangers
security of the State or the public policy by his/
her conduct and the impediments to the ad-
ministrative expulsion under Paragraph 1 and 2
do not apply to him/her.?

In relation to a foreign national applying for the
tolerated stay permit on the grounds of threats
to his/her life or freedom in case he/she returns
to his/her country of origin, excluding reasons
may be applied in case the Aliens Police Depart-
ment of the Police Force (APD) refuses to grant
tolerated stay, if the foreign national endangers
the security of the State by his/her conduct, or if
he/she was sentenced for a particularly serious
crime'® and constitutes a danger for the Slovak
Republic.

Application at the national level

According to Slovak legislation (in effect until
1 December 2008), impediments to administra-
tive expulsion were decided, aside from BBAP,
also by the Migration Office. If currently the
tolerated stay permit is requested by a foreign
national, in the case of whom the Migration
Office stated an impediment to administrative
expulsion during the asylum procedure in the
past (before 1 December 2008), the BBAP shall
not examine the existence of an impediment to
administrative expulsion, and shall follow the fi-
nal decision of the Migration Office. Yet, it shall
be examining persistence of such impediment
throughout the existence of the tolerated stay.

9 Article 58, paragraph 3 of the Act on Stay of Aliens.

10 The legislators refers to the Act No. 139/1998 Coll. On Nar-
cotic Substances, Psychotropic Substances and Preparations as
Amended.

If the foreign national is an asylum seeker, and
the final decision of the Migration Office states
that no impediment to his/her expulsion exists,
the APD may consider the decision of the Mi-
gration Office as a relevant basis for its decision.
Yet, it also has to examine any new facts that the
foreign national may have stated in his/her ap-
plication for tolerated stay, as well as the facts
with which the Migration Office did not deal (for
example, because it had no knowledge thereof
at the time of taking the decision), or whether
the foreign national is under the threat of being
sentenced to death under a pending criminal
proceedings in his/her country of origin; in its
decision, the APD may not rely only on the deci-
sion of the Migration Office.”

With the adoption of the Act No. 451/2008 Coll.
Amending the Act on Asylum, which entered
into effect on 1 December 2008, the compe-
tences of state authorities to decide on exist-
ence of an impediment to administrative expul-
sion were conferred solely to the BBAP. Hence, it
is exclusively the BBAP that decides on impedi-
ments to administrative expulsion, without the
Migration Office.

Conditions for tolerated stay granting on the
grounds of an impediment to administrative
expulsion

The condition for granting the tolerated stay
permit due to existence of an impediment to
administrative expulsion is the submission of an
application and the demonstration of the fact
establishing the impediment to administrative
expulsion to the country of origin.

2.3.3 Tolerated Stay - If Departure
is not Possible and Detention is not
Purposeful

Definition

The term departure of a foreign national is not
possible and his/her detention is not purposeful
means a certain obstacle to departure inde-
pendent of the will of the foreign national (for

11 Article 206, paragraph 3 of the BBAP Methodology.
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example, the foreigner has been hospitalised
for a longer period of time; he/she lost or was
robbed of his/her travel document and is wait-
ing to obtain a new document; the foreigner’s
planned flight has been delayed and his/her
visa expires; or any other serious circumstanc-
es), and his/her detention is not purposeful.'?

Legal framework

The legal provision for this kind of tolerated stay
is established in Article 43, paragraph 1, letter
¢) of the Act on Stay of Aliens, which stipulates
that the APD shall grant a tolerated stay permit
to a foreign national, when his/her departure is
not possible and his/her detention is not pur-
poseful.

Application at the national level

According to the BBAP’s statistical data, this
kind of tolerated stay in the Slovak Republic is
granted most frequently; in 2008, 90 such stays
were granted. The second most frequent reason
for granting tolerated stay was the ‘respect for
family and private life’ In 2008, it was granted in
31 cases, which is less by almost two thirds.

The BBAP Methodology suggests that this kind
of tolerated stay has a temporary nature and
enables foreign nationals to legalise their stay
in the Slovak Republic until the obstacle to their
departure is removed.

Forexample, if a hospital announces that a heav-
ily injured foreigner has been hospitalised, the
APD will grant tolerated stay even without the
foreigner having to file an application, provided
that the APD finds out that there are reasons for
granting such stay. '3

Conditions for granting tolerated stay due to
the fact that ‘departure is not possible and
detention is not purposeful’

The applicant must file an application for toler-
ated stay on his/her own or by his/her legal rep-
resentative on an official form, including written
justification of the reasons preventing him/her

12 Article 217, par. 1 of the BBAP Methodology.
13 Article 217 of the BBAP Methodology.
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from departing from the Slovak Republic, and
present a proof thereof, if possible.

2.3.4 Tolerated Stay - Minor Found
in the Territory of the Slovak Repub-
lic ‘Unaccompanied Minor’)

Definition

An unaccompanied child found in the Slovak Re-
public means a foreign national not older than
18 years of age, who is in the Slovak Republic
without the company of his/her parent or other
adult person, to the personal care of which he/
she could be confided.™

An unaccompanied minor means a person who
states that he/she has not yet reached the adult
age until the opposite is proven.

Legal framework

Pursuant to Article 43, paragraph 1, letter d) of
the Act on Stay of Aliens, an APD shall grant a
tolerated stay permit to a foreign national who
is @ minor found in the Slovak Republic. When
an unaccompanied minor is found, the police
are obligated to hand over such a person to the
nearest authority providing social and legal pro-
tection of children and social guardianship (an
appropriate Office of Labour, Social Affairs and
Family according to the place of finding of the
unaccompanied minor).

Application at the national level

As a result of various events, more and more un-
accompanied minors enter the Slovak Repub-
lic. In case an unaccompanied minor is found
in the Slovak Republic, the police department
hands over such minor to the competent Office
of Labour, Social Affairs and Family. This Office
is obligated to present to the competent court
a proposal for issuing an interlocutory judge-
ment. The proposal should suggest a placement
of the unaccompanied minor to a specialised
children’s home for unaccompanied minors in
Horné Orechové near the town of Trencin.

The procedure for determining the age of the

14 Article 224, par. 1 of the BBAP Methodology.

unaccompanied minor is regulated by the Act
on Stay of Aliens'™ and by the BBAP Methodolo-
gy in such way that a foreign national is regard-
ed as a minor until it is proven that he/she is not
a minor, when he/she must undergo a medical
examination to determine his/her age. This shall
not apply if it is absolutely obvious that it is a
minor foreigner. If the foreign national refuses
to undergo the medical examination, he/she
shall be regarded as an adult person in the sub-
sequent procedure.

The application of the procedure in Slovakia
shows that unaccompanied minors staying in
the Slovak Republic without a legal representa-
tive are not detained or administratively ex-
pelled, and are handed over to the closest au-
thority providing social and legal protection of
children and social guardianship.

Conditions for granting tolerated stay to an
unaccompanied minor

The basic prerequisite for granting the tolerated
stay permit is that the foreign national must not
be older than 18 years, and that the minor for-
eign national stays in the Slovak Republic with-
out the company of his/her parents or other
adult person responsible for him/her under the
law.

The application must be submitted on official
form by the guardian appointed by court, stat-
ing the reason for applying for the tolerated stay
permit.

Other information on the policies of the SR con-
cerning unaccompanied minors can be found in
the study of the European Migration Network —
Unaccompanied Minors in the Slovak Republic
— Policies Governing Their Admissions, Returns
and Integration Measures.'®

15 Article 49, paragraph 5 of the Act on Stay of Aliens.

16 Grethe Gulicova, M. Maloleti bez sprievodu v Slovenskej
republike - politiky riadiace ich prijem, navraty a integra¢né
opatrenia. EMS Study, June 2009. Available at IOM in the Slovak
Republic.

2.3.5 Tolerated Stay - Victims of a
Criminal Offence Related to Traffick-
ing in Human Beings

Definition

A victim of a criminal offence related to traffick-
ing in human beings is a foreign national who
states that he/she became the victim of traffick-
ing in human beings in the SR, or was carried to
the SR for that purpose."”

Legal framework

This kind of protection in the form of a tolerated
stay permit in the Slovak Republic falls under
the provision of Article 43, paragraph 1, letter
e) et seq. of the Act on Stay of Aliens, which de-
fines the conditions for granting the tolerated
stay permit to foreign nationals who became
the victims of trafficking in human beings, as
well as the conditions for cancelling the toler-
ated stay permit, and the reasons for expulsion
of such persons.

This protection status provided to third-coun-
try nationals was incorporated into the Slovak
legislation by transposing the Council Direc-
tive 2004/81/EC of 29 April 2004 on the resi-
dence permit issued to third-country nationals
who are victims of trafficking in human beings
or who have been the subject of an action to
facilitate illegal immigration, who cooperate
with the competent authorities via the Act No.
693/2006 Coll. of 06 December 2006 amending
the Act on Stay of Aliens, which entered into ef-
fect on 1 January 2007. In spite of the harmo-
nisation of the protection provided to victims
of trafficking in human beings at the European
Union level, this type of protection is granted by
the SR primarily with regard to its international
commitments resulting from Slovakia’s acces-
sion to the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women
and Children™ to the UN Convention against

17 Article 231 of the BBAP Methodology.

18 The Protocol entered into force in the Slovak Republic on 21
October 2004 (Notice of the Ministry of Foreign Affairs of the
Slovak Republic No. 34/2005 Coll.).

Transnational Organised Crime by Resolution
No. 571 of 20 June 2001 and Council of Europe
Convention on Action against Trafficking in Hu-
man Beings, which was ratified by the President
of the Slovak Republic on 27 March 2007 and
entered into effect on 1 February 2008.

Application at the national level

Considering the commitments of the SR, the
Mol issued an internal regulation on ensuring
the Programme of Support and Protection of
the Victims of Trafficking in Human Beings in
December 2006. At present, the Ordinance of
the Ministry of Interior of the SR No. 37 of 30
June 2008 is in place. This Ordinance provides
for a common procedure of the Mol SR and the
Police Force Department under the Programme
of Support and Protection of the Victims of Traf-
ficking in Human Beings in the Slovak Repub-
lic®, and establishes the conditions for support
and assistance to the victims of human traffick-
ing and for the protection of their fundamental
human rights, freedoms and dignity.

This Programme aims at motivating the victims
to give testimony that would help the law en-
forcement agencies to reveal, prosecute and
convict traffickers in human beings. The Pro-
gramme introduces the so-called individual
assistance plan, which is a set of measures pro-
vided by a non-governmental organisation to
the victim during the period of crisis care or the
recovery period, as well as a plan of reintegra-
tion of the victim into the society aiming at re-
integrating the victim into active social life.

Conditions for tolerated stay granted to vic-
tims of a criminal offence related to traffick-
ing in human beings

The APD shall grant a tolerated stay permit to a
victim of a criminal offence related to traffick-
ing in human beings, provided that he/she is at
least 18 years old. A law enforcement agency or
a person authorised by the Mol shall inform the

19 Bulletin of the Ministry of Interior of the SR (Volume 2008,
Bratislava 30 June 2008, Part 47).

20 National Action Programme against Trafficking in Human
Beings 2008-2021, approved by Government Resolution No.
251/2008.
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foreign national about the possibility and con-
ditions for granting the tolerated stay for this
reason and about the rights and obligations re-
sulting from it.

2.3.6 Tolerated Stay - If Required for
Respect for Family and Private Life

Definition

A private and family life of a foreign national
means the relationships between close relatives
(e.g. parent and child) between whom there are
strong emotional ties and who maintain con-
tact.”’

Legal framework

The legal provision for granting the tolerated
stay permit is set forth in Article 43, paragraph 1,
letter f) of the Act on Stay of Aliens. This provi-
sion of the Act on Stay of Aliens directly refers
to Article 8 of the European Convention for the
Protection of Human Rights and Fundamental
Freedoms (hereinafter referred to as European
Convention).

Pursuant to Article 8 of the European Conven-
tion:

1) Everyone has the right to respect for his
private and family life, his home and his corre-
spondence.

2) There shall be no interference by a public
authority with the exercise of this right except
such as is in accordance with the law and is nec-
essary in a democratic society in the interests of
national security, public safety or the economic
well-being of the country, for the prevention of
disorder or crime, for the protection of health or
morals, or for the protection of the rights and
freedoms of others.

Application at the national level

This type of tolerated stay was incorporated in
the Act on Stay of Aliens due to the need to reg-
ulate the stay of those foreign nationals who fail

21 Article 237, paragraph 2 of the BBAP Methodology.

to satisfy the conditions for being granted per-
manent residence permit in Slovakia (for exam-
ple, they did not get married with the mother
of their child, but had a developed family and
private life).

According to the BBAP, married foreign nation-
als with the nationality of the SR must ensure
their stay by means of the permanent residence
instrument.

Conditions for granting tolerated stay - if re-
quired for respect for family and private life
In the case of submitting an application for a
tolerated stay permit, the Act does not require
any other demonstration of the conditions than
the condition of proving the purpose of the
stay, which is the existence of family ties dem-
onstrated by the birth certificate of a foreigner’s
child, or by another document proving the pur-
pose of stay.

The following rules apply to the tolerated
stay instrument:

The procedure for granting the tolerated stay
permit is conducted independent from the asy-
lum granting procedure in the SR.

The tolerated stay instrument is rather a part of
managed migration than asylum policy.

A foreign national must state in the application
for tolerated stay the specific reason for which
he/she applies for the permit. The foreigner
must present his/her travel document in case
he/she possesses one, as well as any proofs
demonstrating any of the reasons for granting
the tolerated stay permit (e. g. birth certificate
of his/her child in case the tolerated stay per-
mit is requested on the grounds of respect for
family and private life, or a document demon-
strating the existence of an impediment to ad-
ministrative expulsion etc.). These proofs should
demonstrate the justification of the entitlement
to apply for the tolerated stay permit.

In spite of the fact that the Act on Stay of Aliens
does not stipulate it explicitly as a condition for

submitting the application for tolerated stay
permit, the police department requires a foreign
national to attach a document on integrity to-
gether to the application for tolerated stay per-
mit. A foreign national must prove his/her integ-
rity with a criminal records extract from the SR??,
criminal records extract from the state of which
he/she is the national, and a criminal records
extract from the state where he/she resided
during the past three years. In case that it is un-
common for any country to issue such extracts,
it can be replaced with an equivalent document
issued by the competent court authority or ad-
ministrative authority of the country of origin,
or with a statutory declaration made by the for-
eign national at the competent court authority
or an administrative authority; or at the notary
of the country of origin; or the last place of resi-
dence. In case the APD suspects the foreigner of
having committed an act which is criminal un-
der the laws of the SR and this fact is not stated
in the extract from the penal register, the police
shall ask for a record from the Penal Register of
the SR%.

A foreign national has the right to appeal
against the decision on not granting a tolerated
stay or on its cancellation or non-extension at

22 This lists all the current punishments, which are in place and
persist, i. e. sentences that have not yet been annulled by courts
of the Slovak Republic or by a court of a European Union Mem-
ber State under criminal proceedings, or by a court of another
state the decision of which was recognised by a court of the Slo-
vak Republic, including data on the progress of the execution
of imposed punishments, protective measures and reasonable
restrictions, if the offender is not viewed as if he/she was not
sentenced on the basis of a court decision or under the law. To-
gether with the request for extract from the Penal Register of
the SR, a foreign national must present a valid original copy of
his/her travel document — passport (not an authenticated copy),
and the birth certificate translated into the Slovak language by
an officially appointed expert translator.

23 This lists all the data recorded in the Penal Register during
100 years from the birth of the citizen, i. e. the data cannot be
annulled. This Record contains data on every final sentence of
the person whom the Record concerns, on the progress of the
execution of imposed punishments and protective measures
and sentences, even though they were annulled on the basis
of a court decision or by the law. Together with the request for
a record from the Penal Register of the SR, a foreign national
must present a valid original copy of his/her travel document —
passport (not an authenticated copy), and the birth certificate
translated into the Slovak language by an officially appointed
expert translator.

the respective APD within the statutory period
of 15 days. In case the APD that has issued the
decision concurs with this appeal it shall can-
cel that decision in full (auto-remedy). In case it
does not concur with the appeal, the APD shall
present the appeal to a superior authority with-
in 30 days to make a decision. The filing of the
appeal has a delaying effect. After the superior
authority confirms the decision on not granting
tolerated stay in the SR, the foreign national has
the right to appeal to an independent court of
the SR and demand an examination of the legal-
ity of the decision. The submission of the action
does not have a delaying effect.

In relation to a foreign national applying for tol-
erated stay permit, excluding reasons can be
applied when the APD refuses to grant the tol-
erated stay permit if the foreign national’s con-
duct represents a threat to the security of the
state, or if he/she was sentenced for a particu-
larly serious crime?* and constitutes a threat to
the Slovak Republic.

The reasons for granting the tolerated stay per-
mit are stipulated by law, and the permit may
not be granted upon general discretion.

24 The legislator refers to the Act No. 139/1998 Coll. On Nar-
cotic Substances, Psychotropic Substances and Preparations as
Amended.
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Procedures and Rights
Granted under
Non-Harmonised
Protection Statuses

3.1 Asylum Granted on Humani-
tarian Grounds

Procedure

Asylum on humanitarian grounds may be grant-
ed to a foreign national in the asylum procedure
within the authority of the Migration Office. The
procedure does not begin at the Migration Of-
fice, but at the police department (Asylum Unit
of the Police Force) by submitting a statement
either at the border checkpoint (upon the entry
to the SR), or at the Asylum Unit of the Police
Force (after the entry to the SR), or in the transit
zone of an international airport (air transport).
Aside from these places, the statement may
also be submitted at specialised facilities (po-
lice detention department for foreign nation-
als; healthcare facility; prison; remand prison or
facility providing social and legal protection of
children and social guardianship), into which
foreign nationals are placed for various reasons.
After the statement has been submitted, a for-
eign national is obligated to appear in the re-
ception centre of the Migration Office in Hu-
menné within 24 hours, where the competent
employee of the Migration Office shall conduct
the initial interview with the foreigner.

There is no entitlement to grant asylum on hu-
manitarian grounds. Hence, the Migration Of-
fice has the power to decide to whom to grant
this type of protection.

A legal remedy against the decision of the Mi-
gration Office on not granting asylum may be
filed within 30 days at the latest, following the
date of delivery of the decision, at the Regional
Courts in Bratislava or KoSice, which are compe-
tent to decide in asylum matters. The party to
the procedure may appeal against the decision
of the regional courts within 15 days following
its delivery to the Supreme Court of the Slovak
Republic, which should decide within a period
of 60 days following the delivery of the appeal.
If the courts cancel the decision of the Migration
Office, the file returns back to the Migration Of-
fice for further proceedings, in which the Migra-

tion Office is bound by the legal opinion of the
court. The filing of a legal remedy and of an ap-
peal has a delaying effect. The decision on not
granting asylum shall enter into force after this
decision has been confirmed by the Supreme
Court of the SR.

Duration of residence permit

A foreign national who was granted asylum in
the Slovak Republic on humanitarian grounds
is considered to be a foreign national with a
permanent residence permit. On the basis of
the decision of the Migration Office on grant-
ing asylum, this person is entitled to permanent
residence in the SR for an indefinite period of
time. The competent APD shall issue the perma-
nent residence permit, on the basis of the appli-
cation submitted by this person, for a period of
five years for the first time, and subsequently for
an indefinite period of time.

Extension of the period of residence

After the five years have elapsed, permanent
residence shall be extended for an indefinite
period of time on the basis of the application.

The right to stay pursuant to the Council
Directive no. 2003/109/EC of 25 November
2003 concerning the status of third-country
nationals who are long-term residents

This Directive regulates the status and rights of
persons who are long-term residents of the Eu-
ropean Union Member States. Member States
shall grant long-term resident status to third-
country nationals who have resided legally and
continuously within its territory for five years
immediately prior to the submission of the rele-
vant application.” According to Article 3, para-
graph 2, letter d) thereof, this Directive does not
apply to persons who were granted asylum.

Healthcare and social security

According to the Health Insurance Act?®, a per-
son granted asylum (including a person granted
asylum in the Slovak Republic on humanitarian

25 Article 4, paragraph 1 of the Council Directive on Long-Term
Residents
26 Article 3, paragraph 3, letter c) of the Health Insurance Act

grounds) means a natural person with compul-
sory public health insurance.”” Since persons
granted asylum must possess health insurance
pursuant to the Health Insurance Act, they must
submit a registration for public health insurance
in the health insurance company within eight
years following the effective date of the asylum
granted. In such a case, insurance is paid by the
state.

A person granted asylum has the right to be
provided with healthcare®® in the form of out-
patient care or inpatient care, or in the form of
medical care. Outpatient care can be general
care (for adults and for children and youth), spe-
cialised care (gynaecological and dental care),
other specialised care or pharmaceutical care.

The Migration Office shall provide a lump-sum
contribution to the foreigner after he/she has
been granted asylum in the amount corre-
sponding to 1.5times the minimum subsistence
amount?®. If the income of the person granted
asylum does not reach the minimum subsist-
ence amount, he/she can request assistance in
material deprivation at the competent Office of
Labour, Social Affairs and Family.

Education

The School Act*® names among the principles of
education in the Slovak Republic free education
in kindergartens prior to compulsory school at-
tendance, free education in elementary public
schools and secondary public schools, equal ac-
cess to education, and prohibition of any forms
of discrimination, especially segregation. The
School Act allows for the education of persons

27 Compulsory public health insurance is a type of health insu-
rance under the Health Insurance Act.

28 Pursuant to Article 2, paragraph 1 of the Health Insurance
Act, health care is a set of work activities performed by medi-
cal workers, including medication, provision of medical instru-
ments and dietetic foodstuffs with the aim of extending the life
of a physical person (hereinafter referred to as the person), in-
crease the quality of life and healthy development of the future
generations; healthcare includes prevention, dispensarisation,
treatment, biomedical research, nursing and childbirth assistan-
ce.

29 At present, the minimum subsistence amount in the SR is
EUR 178.91.

30 Article 3 of the School Act
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who were granted asylum on humanitarian
grounds under reasonably equal conditions to
those applying to the nationals of the Slovak
Republic.

In connection with persons granted asylum, the
Act explicitly mentions their children who must
be provided with education, accommodation
and board at schools under the same conditions
as the nationals of the Slovak Republic. These
children are placed in the respective year-class
by the school director after determining the lev-
el of the education achieved and their mastery
of the official language. In case a child does not
master the official language properly, he/she
can be conditionally placed into the respective
year-class according to his/her age, for a maxi-
mum period of one school-year.*’

Person granted asylum have the right to study
at a university in the Slovak Republic, if they are
admitted to the university, submit a valid travel
document or other identity document, and can
demonstrate the education level reached.

Access to the labour market

According to the Employment Services Act, a
person who was granted asylum on humanitar-
ian grounds has identical legal status to a na-
tional of the Slovak Republic. He/she can enter
employment relations without a work permit,
which means that a person who was granted
asylum by the Migration Office on humanitarian
grounds may enter employment relations after
the decision on granting asylum has entered
into force. The Act regards a foreign national
who was granted asylum as a disadvantaged
job seeker *? (e. g. due to not mastering the Slo-
vak language).

Travel

According to the Travel Documents Act®, the
competent department of the Police Force shall
issue to a foreign national who was granted

31 Article 146 of the School Act

32 The Employment Services Act allows, for example, for gran-
ting a contribution to the employer in case it employs a di-
sadvantaged job seeker.

33 Article 13, letter b).

asylum in the Slovak Republic on humanitarian
ground a travel document valid for two years.

Since this person is granted permanent resi-
dence permit pursuant to the Act on Stay of Al-
iens**, he/she has the right to stay in the Slovak
Republic and to travel abroad and back to the
Slovak Republic.

Family reunification

The Act on Asylum allows for reunification of
the person granted asylum with family, but only
in case the foreign national was granted asylum
under Article 8, i. e. had well-founded fear of be-
ing persecuted in his/her country of origin for
reasons of race, ethnic origin or religion, hold-
ing of a particular political opinion or member-
ship of a particular social group, and was unable
or, owing to such fear, is unwilling to return to
such country, or is persecuted in his/her country
of origin for the exercise of political rights and
freedoms. This means that the Act on Asylum
does not allow family reunification to a per-
son who was granted asylum on humanitarian
grounds in the Slovak Republic.

Naturalisation

Pursuant to the Nationality Act,* a person grant-
ed asylum may be granted the nationality of the
Slovak Republic provided that he/sheis a person
granted asylum for at least four years immedi-
ately prior to the submission of the application
for the nationality of the Slovak Repubilic.

3.2 Tolerated Stay

Procedure

General provisions

The procedure for granting the tolerated stay
permit in the Slovak Republic is conducted in-
dependently from the asylum procedure in the
SR, and the competent authority responsible for
issuing the decision is the APD.

A foreign national may apply for this kind of tol-

34 Article 34 of the Act on Stay of Aliens.
35 Article 7, paragraph 2 of the Act on Nationality.

erated stay in person or by his/her representa-
tive on the basis of a letter of attorney.

After the foreign national submitted the request
for tolerated stay permit, the APD shall issue
to the applicant a confirmation of the applica-
tion’s receipt. If the application for tolerated stay
permit does not contain all the required docu-
ments, the APD shall interrupt the procedure,
and call the foreign national to remedy any
flaws in the application within the set deadline.
In case the foreign national fails to submit the
required documents, the APD shall suspend the
procedure for granting the tolerated stay permit.
The procedure shall continue at the moment of
submitting the last missing document. In case
the APD gives a positive opinion on the foreign
national’s application, it shall issue a decision on
granting the tolerated stay permit, whereas the
date of issuing the decision is the date of grant-
ing the tolerated stay permit.*

APD shall not grant the tolerated stay permit if

it finds out that:

* the foreign national possesses a permit for a
different kind of stay in the SR;

* the foreign national is an asylum seeker, and
the asylum procedure has not terminated
yet*;

* the foreign national fails to meet the condi-
tions for being granted the tolerated stay per-
mit.

When the reason for which a tolerated stay per-
mit was granted ceases to exist, a foreign na-
tional shall be obligated to notify the APD of
this fact within 15 days from the day of learning
about it. The APD shall revoke the tolerated stay
permit and simultaneously determine a reason-
able time limit for the foreign national’s depar-
ture of maximum 30 days from the decision’s
finality, when it determines that the reason for
which the tolerated stay permit had been grant-
ed ceased to exist.

36 By virtue of Article 43, paragraph 1, letter f) of the Act on
Stay of Aliens.

37 This means that the foreign national is legally present in the
SR (Article 22, paragraph 1 of the Asylum Act).

The tolerated stay of the foreign national shall
cease to exist in the following cases:

* the APD cancelled the tolerated stay - the
stay ceases to exist on the day following the
day on which the decision on cancellation of
the tolerated stay becomes final;

* the term of the tolerated stay permit expired,
and the foreign national did not apply for its
extension - the stay ceases to exist on the day
following the day on which the term of toler-
ated stay expired.

The granting of the tolerated stay permit is
assessed on an individual basis, also on the
grounds of granting a temporary shelter.

Specific rules for the procedure concerning cer-
tain kinds of tolerated stay

An unaccompanied minor must be represented
in the procedure for granting the tolerated stay
permit by a legal representative appointed by
the court as his/her guardian. The APD shall
grant the tolerated stay permit to an unaccom-
panied minor after the guardian appointed by
court submits the application for such permit.
The decision shall be issued on the day of sub-
mitting the application for tolerated stay, which
is regarded as the day of granting the tolerated
stay permit. The guardian may file an appeal
against the decision on granting the tolerated
stay at the APD. The APD shall extend the tol-
erated stay of the unaccompanied minor upon
his/her guardian’s request in case the unaccom-
panied minor did not reach the age of eighteen
years at the time of submitting the application.

As for victims of a criminal offence related to traf-
ficking in human beings, a foreign national may
submit an application for tolerated stay at the
APD in person or by his/her representative - on
the basis of a letter of attorney, for example, by
means of a representative of a non-governmen-
tal organisation or law enforcement agency. If
the victim of human trafficking is a person not
older than 18 years of age, his/her legal repre-
sentative or appointed guardian shall act in the
matters concerning that person’s stay. As far as
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foreign minors - victims of a criminal offence -
are concerned, the APD shall grant to such a for-
eigner the tolerated stay permit under another
provision of Article 43 of the Act on Stay of Al-
iens, which refers to minors found in the Slovak
Republic.®

If a foreign national - victim of a criminal offence
related to trafficking in human beings - is not
able to get adequate accommodation, this shall
be provided by the Mol SR. If a foreign national
demonstrates his/her wish and breaks his/her
contacts with the criminal environment, he/she
can be included in the Programme of Support
and Protection of the Victims of Trafficking in Hu-
man Beings in the Slovak Republic (hereinafter
referred to as the Programme). This Programme
aims at providing assistance to victims, ensure
protection of their fundamental human rights,
freedoms and dignity, and motivate the victims
to provide witness testimony which would help
the law enforcement agencies to discover, pros-
ecute and convict the offenders guilty of traf-
ficking in human beings.*® Foreign nationals are
informed about the possible programmes or
projects aiming at integrating foreigners — vic-
tims of human trafficking — into the society dur-
ing the period of validity of the tolerated stay
permit by the law enforcement agency or by a
person authorised by the Mol SR.

The Programme provides the participating vic-
tims with complex care irrespective of their sex,
age or ethnicity. Such care is provided under the
Programme to those victims only who are in-
cluded in the Programme by the decision of the
national coordinator for action against traffick-
ing in human beings, this being the 2nd State
Secretary (i. e. Deputy Minister) of the Mol SR.

38 Under Article 49, paragraph 5 of the Act on Stay of Aliens “a
foreign national who claims to be an unaccompanied minor, is
obligated to undergo medical examination in order to determi-
ne his/her age; this shall not apply in cases when he/she is ma-
nifestly minor. If a foreign national refuses to undergo medical
examination, he/she shall be considered an adult person.”

39 Article 1 of the Ordinance of the Ministry of Interior of the
SR No. 47/2008.

Care provided to the victims of a criminal of-
fence related to trafficking in human beings -
foreign nationals - includes:

* isolation from the criminal environment;

* the possibility of anonymous accommoda-
tion, if requested by the victim;

* complex care during the entire duration of
criminal proceedings in case the victim de-
cides to cooperate with the law enforcement
agencies, or during the period of preparation
of the foreigner for return to his/her country
of origin in case he/she wishes to do so;

* financial support;

* social assistance;

* psycho-social counselling;

* psychotherapeutic services;

* legal counselling;

* legalisation of stay;

* interpreting;

¢ healthcare;

* retraining courses;

* long-term social integration;

* the possibility of participation in the witness
protection programme;

* assistance in the voluntary return to the coun-
try of origin, or arranging assistance of a non-
governmental organisation in the country of
origin.

Complex care and provision of assistance to
the victims participating in the Programme are
ensured by means of an internal regulation of
the Mol SR, agreements and contracts on co-
operation and coordination of activities in the
implementation of the Programme, concluded
between the Mol SR and selected non-govern-
mental organisations providing assistance to
the victims of human trafficking.

A foreign national - victim is excluded from the

Programme:

* upon his/her request;

* by return to his/her country of origin;

* if it is demonstrated that the person is not a
victim.

The APD shall cancel the tolerated stay permit

in the following cases:

* a foreign national renewed, of his/her own
will, contacts with persons suspect of com-
mitting the criminal offence of trafficking in
human beings;

* when cooperation of a foreign national with
law enforcement agencies is only a pretence;

* when a foreign national ceases to co-operate
with the law enforcement agencies;

* due to a threat to the security of the state or
public order.

Duration of the tolerated stay permit in the
SR

General provisions

The APD shall grant a tolerated stay permit in
the SR for the maximum of 180 days, and may
extend it repeatedly upon the request of the
foreign national and persistence of the reasons
for granting such permit.

Specific rules for the duration of the tolerated
stay permit in the SR concerning certain kinds
of tolerated stay

The rules are different in relation to the victims
of a criminal offence of trafficking in human be-
ings, who are granted the tolerated stay permit
for a maximum period of 40 days. This period is
a recovery period, during which a foreign na-
tional, provided that he/she is included in the
Programme of Support and Protection of the
Victims of Trafficking in Human Beings in the
Slovak Republic*®, receives complex care, and
also constitutes a so-called reflection period un-
der Article 6 of the Council Directive 2004/81/EC
on the residence permit issued to third-country
nationals, during which they can make an in-
formed decision on cooperating with the com-
petent law enforcement agencies with the aim
of finding and convicting the offenders.

Extending the tolerated stay permit
General provisions
A foreign national may apply for extending the

40 The APD must inform the foreign national about the possibi-
lity of participation in the Programme of Support and Protection
of the Victims of Trafficking in Human Beings.

tolerated stay permit if the reasons for which
the permit was granted persist. The APD is obli-
gated to examine the persistence of the reasons
throughout the entire duration of the residence
of the foreign national. In case a foreign national
applies for an extension after his/her tolerated
stay expired, he/she may not submit a request
for forgiving the delay, but must file a new ap-
plication for tolerated stay.

Specific rules for extension of the tolerated stay
permit in the SR concerning certain kinds of to-
lerated stay

As far as victims of a criminal offence of traf-
ficking in human beings are concerned, the
APD shall extend the tolerated stay permit by a
maximum period of 180 days upon the foreign
national’s request, and may repeat such an ex-
tension if the reason for which the permit was
granted persists and if the presence of the for-
eign national in the SR is necessary for the pur-
poses of criminal proceedings, which must be
certified by a competent authority (e. g. by a law
enforcement agency). The APD shall not extend
the tolerated stay permit if it is demonstrated
that the applicant did not break or renewed his/
her contacts with the persons suspect of com-
mitting a crime related to trafficking in human
beings.

Right to residence according to the Council
Directive 2003/109/EC of 25 November 2003
concerning the status of third-country na-
tionals who are long-term residents

General provisions

This Directive specifies the status and rights of
persons who are long-term residents in the ter-
ritories of the European Union Member States.
Member States shall grant long-term resident
status to third-country nationals who have re-
sided legally and continuously within their re-
spective territories for five years immediately
prior to the submission of the relevant applica-
tion.*! Since persons having the tolerated stay
permit in the SR (except for tolerated stay grant-
ed to victims of trafficking in human beings) do

41 Article 4, paragraph 1 of the Council Directive on Long-Term
Residence.
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not have the possibility to request other kind
of residence, they may not obtain the status of
long-term residents in the SR.

Healthcare and social security

General provisions

Compulsory public health insurance* does not
apply to a foreign national who was granted tol-
erated stay in the Slovak Republic, which means
that the state does not have the obligation to
pay the health insurance of such a person.

The Healthcare Act provides a foreign national
who was granted tolerated stay with the possi-
bility of individual health insurance made at a
health insurance company.

Specific rules for healthcare and social security
concerning certain kinds of tolerated stay

An exception from this general provision ap-
plies to an unaccompanied foreign minor, who
is placed in a specialised children’s home for
unaccompanied minors on the basis of a court
decision. According to the Health Insurance Act,
such an unaccompanied minor is considered a
natural person that must have compulsory pub-
lic health insurance, paid by the state.

The healthcare of foreign nationals who were
identified as victims of human trafficking is cov-
ered by the Mol SR under the Programme of
Support and Protection of the Victims of Traf-
ficking in Human Beings in the Slovak Republic.

A foreign national with a tolerated stay permit
granted on the grounds of respect for his/her
private and family life has access to the labour
market. If such a foreigner takes up employ-
ment, he/she shall be considered a person with
compulsory public health insurance.*

If the monthly income of a foreign national hav-
ing a tolerated stay permit does not reach the
subsistence minimum**, which is EUR 185.19 at

42 Article 2, paragraph 1 of the Act on Health Insurance.

43 A person with compulsory public health insurance is a per-
son with permanent residence in the SR, whose health insuran-
ce is paid by the state or his/her employer.

44 |. e. minimum income limit of a natural person recognised

present, he/she is considered to be in a state of
material deprivation. Hence, he/she is entitled
to receive the material deprivation benefit of
EUR 60.50, ensuring the basic living conditions*
of the foreign national. The Act on Assistance in
Material Deprivation* stipulates that a foreign
national has identical status to a national of the
SR for the purposes of ensuring the basic living
conditions and assistance in material need.

Education

General provisions

The School Act does not contain any explicit
provision on the education of foreign nationals
who were granted tolerated stay. In considera-
tion of Article 42 of the Constitution of the SR,
under which every person has the right to edu-
cation, and in line with the principles of educa-
tion formulated in the School Act, it can be con-
cluded that free education at elementary and
secondary schools, respecting the ban on any
forms of discrimination, also applies to foreign
nationals who were granted tolerated stay.

Compulsory school attendance of ten years,
lasting at most until the school year in which
the pupil reaches 16 years of age, also applies to
an unaccompanied foreign minor, whose legal
representative was granted the tolerated stay
permit in the SR and who is allowed such a stay
on the basis of the tolerated stay permit of his/
her legal representative.*

Specific rules for education concerning certain
kinds of tolerated stay

According to the provisions of the School Act,
unaccompanied minors must be provided
with education, accommodation and board at
schools under the same conditions as the na-
tionals of the Slovak Republic.*®

Under the Universities Act, a third-country na-
tional has the right to study at a university pro-

by society.

45 The living conditions include one hot meal per day, basic
clothing and shelter.

46 Article 3 of the Act on Assistance in Material Deprivation.
47 Article 19, paragraphs 1 and 2 of the School Act.

48 Article 146, paragraph 2 of the School Act.

vided that he/she meets the basic conditions
for admission, since the rights set forth in the
Universities Act are guaranteed to all applicants
and students in compliance with the principle
of equal treatment in education. The condition
for study is the submission of a valid travel doc-
ument or identification document, and a dem-
onstration of the education level reached.

A public school may request from foreigners
who are not the nationals of EU Member State
or have no permanent residence in an EU Mem-
ber State the payment of a tuition fee at a spe-
cial rate even during the standard duration of
study.®

Access to the labour market

General provisions

According to the Act on Stay of Aliens®?, in the
course of validity of the tolerated stay permit,
a foreign national must not undertake business
and enter employment relations or similar la-
bour relations.

Specific rules for access to the labour market
concerning certain kinds of tolerated stay

A foreign national who was granted tolerated
stay on the grounds of respect for his/her pri-
vate life and family life and who can enter em-
ployment relations or similar labour relations,
constitutes an exception.

A foreign national, who became the victim of a
criminal offence related to trafficking in human
beings, may enter employment relations or sim-
ilar labour relations during the course of validity
of the tolerated stay permit.

Travel

General provisions

In case a foreign national who was granted the
tolerated stay permit does not possesses his/
her own travel document and is not able to ob-
tain one through the embassy of the state he/
she is the national of, he/she can apply for an

49 Article 92, paragraph 9 of the Act No. 175/2008 Coll. On Uni-
versities.
50 Article 43, paragraph 5 of the Act on Stay of Aliens.

aliens passport of the Slovak Republic. Accord-
ing to the Act on Stay of Aliens®', an aliens pass-
port constitutes a document which authorises
the foreign national for the departure from the
Slovak Republic, but not for the return to the
Slovak Republic; hence, foreign nationals who
were granted the tolerated stay permit may not
travel outside of the Slovak Republic.

Right to family reunification

General provisions

The reunification of family members with a for-
eign national who was granted tolerated stay
permit in the territory of the SR is not regulated
specifically by any legal regulation.

Specific rules for the right to family reunification
concerning certain kinds of tolerated stay

The reunification of an unaccompanied minor
with his/her family (parents, members of family)
is one of the basic activities of an authority deal-
ing with the social and legal protection and so-
cial guardianship while resolving the situation
of unaccompanied minors. Reunification means
reunification outside of the Slovak Republic, e. g.
in the country of origin or in the country where
the minor commonly resided.

Naturalisation

General provision

According to the Act on the Nationality of the
Slovak Republic, the conditions for granting
the nationality of the Slovak Republic include
continuous permanent residence of the foreign
national in the Slovak Republic for at least eight
years prior to the submission of the application
for the nationality of the Slovak Republic.

Specific rules for naturalisation in relation to
certain kinds of tolerated stay

The legislative provisions set forth certain ex-
ceptions®? under which a foreign national hav-
ing a residence permit in the Slovak Republic
may be granted the nationality of the SR with-
out the need to comply with the condition of
continuous permanent residence for at least

51 Article 47, paragraph 1 of the Act on Stay of Aliens.
52 Article 7, paragraph 2 of the Nationality Act.
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eight years, if he/she:

* entered into marriage with a national of the
Slovak Republic, this marriage remains valid
and they live together in the marriage in a
common household in the SR for at least five
years immediately preceding the filing of the
application for granting of nationality of the
SR;

* isa person with substantial credit for the ben-
efit of the Slovak Republic in the area of eco-
nomics, science, technology, culture, society
or sport, or if it is otherwise in the interest of
the SR; or

* is without nationality and has uninterrupted
residence in the SR for a period of at least
three years immediately preceding the filing
of the application for nationality of the SR.

If a foreign national who was granted the tol-
erated stay permit in the SR satisfies the con-
ditions stated above, he/she can apply for the
nationality of the SR. However, there is no legal
title to the nationality of the SR.

The Act stipulates an exception in granting the
nationality of the Slovak Republic also in rela-
tion to an unaccompanied minor in such way
that if an unaccompanied minor has continuous
residence in the Slovak Republic for at least two
years immediately preceding the submission of
the application for the nationality of the SR and
has a legal representative or guardian who is a
national of the SR, or a legal entity appointed by
a court of the Slovak Republic, the Act does no
require compliance with the condition of con-
tinuous permanent residence of eight years.

The victims of trafficking in human beings, who
were granted the tolerated stay permitin the SR
can obtain permanent residence after the final
conviction of the offenders, if it is in the interest
of the Slovak Republic.>® After the expiry of the
eight years of continuous permanent residence
inthe SRand complying with the setconditions>*
they can apply for nationality of the SR.

53 Article 35, paragraph 1, letter e) of the Act on Stay of Aliens.
54 Article 7, paragraph 1 of the Nationality Act.

In case foreign nationals are not granted per-
manent residence in the SR, the conditions for
the naturalisation of foreigners are identical to
those relating to foreigners who were granted
the tolerated stay permit for other reasons.

Statistical Data on the
Number of Protections
Granted
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Table 1 contains statistical data on the number
of asylums granted in the Slovak Republic in the
years 2004-2008. Since 2006, the number of asy-
lums granted in the SR has had a rising tenden-
¢y, but with respect to the declining number of
asylum applications in the SR it is hard to pre-
dict whether this tendency will continue also in
the years to come.

Table 2 introduces the number of asylums
granted on humanitarian grounds in the years
2004-2008. As shown, the number of asylums
granted on humanitarian grounds varies each
year, which is due to the fact that such asylum
can be granted to a foreign national when the
competent employee of the Ministry of Interior
of the SR comes through appropriate delibera-
tion to the conclusion that though that person
fails to satisfy the conditions for being granted
asylum under the Act on Asylum, there are cer-
tain humanitarian reasons to be considered in
the given case.

Table 3 provides an overview of the nationality
of foreigners who were granted asylum in the
SR in the years 2004-2008. It is evident that the
Slovak Republic granted the majority of asy-
lums to Cuban and Ukrainian nationals during
the reference years. In 2005, Ukrainian nation-
als were being granted asylum on humanitarian
grounds. In the same year, an increased number
of asylums was also granted to the nationals of
Serbia and Montenegro. Cuban nationals were
granted asylum in all the reference years. The
nationals of Iraq have formed a large group of
persons granted asylum in the Slovak Repub-
lic during the last reference year. The nationals
of other countries listed and stateless persons
were granted asylum occasionally, upon indi-
vidual assessment of the asylum application.
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Table 1. Total Number of Asylums Granted in the Slovak Republic (2004-2008)

2004

2005

2006

2007

2008

15

25

14

22

Table 2. Asylums Granted in the Slovak Republic on Humanitarian Grounds (2004-2008)

(in number of persons)

2004 2005 2006 2007 2008
6 13 1 0 3
Table 3. Asylums Granted to Foreign Nationals (2004-2008)
(in number of persons)
Nationality Asylums Granted | 50, | 5005 | 2006 | 2007 | 2008
in Total
Afghanistan 3 0 2 0 0 1
Angola 1 1 0 0 0 0
Congo 3 2 0 1 0 0
Cuba 14 0 2 1 3 8
China 1 0 0 1 0 0
mocratic R li

. RN ERERE
Egypt 1 1 0 0 0 0
Iraq 9 0 1 0 0 8
Iran 12 4 0 4 3 1
Ivory Coast 1 0 0 0 1 0
Kuwait 1 1 0 0 0 0
Pakistan 1 0 0 0 0 1
Palestine 3 0 0 0 1 2
Russian Federation 5 5 0 0 0 0
Serbia and Montenegro 8 0 7 1 0 0
Sudan 1 0 0 0 1 0
Syria 2 0 0 0 2 0
Ukraine 13 0 12 0 1 0
Vietnam 1 0 0 0 0 1
Zaire 1 0 1 0 0 0
Stateless persons 2 1 0 0 1 0
Total 84 15 25 8 14 22

Tables 4 and 5 show the numbers of tolerated
stay permits in the SR and the numbers of per-
mits by the existing reason for stay in the years
2004-2008. This data reflects the number of per-
sons who were granted the tolerated stay per-
mit irrespective of the reason for granting toler-
ated stay.

In 2007, the number of tolerated stay permits
granted more than doubled, which was partly
due to having included a new reason for grant-
ing the tolerated stay permit - respect for family
and private life. A large group of persons who
were granted the tolerated stay permit was
formed by persons whose departure was not
possible and detention was not purposeful. Per-
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sons with tolerated stay where an impediment
existed to their administrative expulsion to
their country of origin represented a negligible
group. From the large group of foreign nation-
als staying in the SR, only one person was iden-
tified as a victim of trafficking in human beings
during the reference years.

Table 6 provides an overview of the national-
ity of foreigners who were granted tolerated
stay in the SR throughout the reference years
2004-2008.

Table 4. Permitted Tolerated Stays throughout the Reference Year (2004-2008)

(in number of persons)

2004 2005 2006 2007 2008

219 62

67 195 131

Table 5. Permitted Tolerated Stays by Existing Reason for Stay throughout the Reference Year

(2004-2008)
(in number of persons)

Reason for stay 2004 2005 2006 2007 2008 Total
Unaccompanied minors 0 13 20 16 4 53
Imped!ment to administrative 2 5 91 9 6 60
expulsion

Respect for 'prlvate 0 0 0 43 31 74
and family life

Departure is nqt possible 101 95 152 125 90 563
and detention is not purposeful

Y|ct|m of trafﬁcklng 0 0 0 1 0 .
in human beings

Temporary shelter* 0 1 2 13 0 16
Total 123 111 195 207 131 767

* Harmonised type of international protection.
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Table 6. Permitted Stays of Third-Country Nationals (Top 20) throughout the Reference Year

(2004-2008)
(in number of persons)

Tolerated Stays

Nationality . 2004 2005 2006 2007 2008
in Total

Ukraine 81 11 11 17 25 17
Vietham 55 1 8 14 19 13
Serbia 8 0 0 0 3 5
China 42 9 12 5 11 5
Russian Federation 53 3 13 11 16 10
Turkey 11 2 3 2 2 2
I(:)?;\Arzecre\((jl:)?]?slav Republic 29 4 5 8 8 4
India 19 2 2 8 3 4
Libya 59 8 8 9 11 23
Moldova 19 1 5 4 5 4
Israel 2 0 1 0 0 1
Iraq 12 0 4 3 4 1
Nigeria 5 2 0 1 0 2
Afghanistan 18 4 2 8 4 0
Syria 18 2 6 1 5 4
Georgia 11 0 2 2 3 4
Pakistan 13 3 1 3 4 2
Iran 7 3 1 1 2 0
Cuba 4 0 0 2 1 1
Stateless persons 26 3 6 4 7 6
Other 300 66 19 92 95 28
Total 792 124 109 195 228 136

National Positions
on the Granting of
Non-Harmonised
Protections

The Different National Practices Concerning Granting of Non-EU Harmonised Protection Statuses in the SR

No major public discussion about the tolerated
stay instrument has been conducted in the Slo-
vak Republic so far, either at the political, scien-
tific or academic level. The BBAP considers toler-
ated stay a temporary form of stay granted to
foreign nationals, which is reflected in the spe-
cific rights associated with this kind of protec-
tion.

The Government of the Slovak Republic ap-
proved on 6 May 2009 the Concept of Integra-
tion of Foreigners in the SR (hereinafter referred
to as the Concept), in which it undertook to
make the integration measures focus also on for-
eign nationals who were granted tolerated stay
and are unaccompanied minors found in the SR,
as well as on foreign nationals who became vic-
tims of a criminal offence related to trafficking
in human beings. In case the integration meas-
ures described in the Concept are implemented
in practice, foreign nationals will also be able to
participate in the integration programmes fi-
nanced from public resources.

The International Organization for Migration
has in the past showed its willingness to resolve
the situation of foreign nationals with tolerated
stay in the SR. In 2007, it organised a series of
round tables dedicated to the issues of resi-
dence, employment and healthcare of foreign-
ers in the SR with a specific focus on foreigners
who were granted tolerated stay in the SR. The
experience of the Migration Information Centre
showed* that the predominant majority of for-
eigners complained mainly about the impossi-
bility to take up legal employment or run a busi-
ness, which resulted in material deprivation and
undignified living conditions. All the clients of
the Migration Information Centre with tolerated
stay considered it a problem that they could not
afford expensive private health insurance and
that they could not have public health insur-
ance under the Health Insurance Act, because
the act regulating public health insurance does
not take into consideration any participation of

55 At the time of holding the round tables, the Migration Infor-
mation Centre had been open for approximately one year, and it
was visited by 30 clients with tolerated stay in the SR.
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insured persons in such a type of residence.

The round tables were also attended by the rep-
resentatives of state organisations and the non-
governmental sector with the aim of opening
up a wider discussion on the issue.

From the point of view of the Human Rights
League, the tolerated stay instrument is more
than problematic. Often, the only right con-
ferred to persons with tolerated stay is the
right to residence in the SR. The right to work,
the access to healthcare and to social secu-
rity are strictly limited, even in the case where
the existence of impediments to administra-
tive expulsion was stated, i. e. in applying the
non-refoulement principle.

Conclusion

The Different National Practices Concerning Granting of Non-EU Harmonised Protection Statuses in the SR

The objective of the present study was to ana-
lyse the legal provisions concerning non-har-
monised forms of protection granted to foreign
nationals in the Slovak Republic. Since nobody
has dealt with this issue in a complex manner
up until now, it can be concluded that this study
represents one of the first works dealing with
this topic in the Slovak Republic.

The rights and obligations of foreign nationals
are not governed explicitly by the Act on Asy-
lum or Act on Stay of Aliens, but are partially
regulated by a broad spectrum of legal regula-
tions specifically governing the different areas
of law.

This study uncovered several different findings,
which constitute the contents of its last chapter,
the Conclusion.

The comparison of the asylum granted on hu-
manitarian grounds and the tolerated stay sug-
gests that persons who are granted asylum on
humanitarian grounds have in principle a better
legal position, and have more rights guaranteed
than persons with tolerated stay. For example,
foreign nationals with asylum granted on hu-
manitarian grounds have the same legal status
in regard to employment as the nationals of the
Slovak Republic, while foreign nationals with
tolerated stay may not enter employment rela-
tions, apart from certain exceptions®*. Foreign
nationals with a tolerated stay permit also have
a worse legal status in the field of health insur-
ance. If a person granted asylum is not a party
to an employment relation as a result of the ob-
ligation to have public health insurance, it is the
state that pays the insurance. However, the state
does not pay public health insurance for foreign
nationals possessing a tolerated stay permit,
with the exception of unaccompanied minors.
This issue is more than complicated due to the
fact that the state on the one hand tolerates in
its territory foreign nationals for reasons stipu-
lated in the Act on Stay of Aliens, but, on the

56 Victims of trafficking in human beings and foreign nationals
who were granted tolerated stay permit on the grounds of res-
pect for private and family life.




The Different National Practices Concerning Granting of Non-EU Harmonised Protection Statuses in the SR

06. Conclusion

other hand, it does not cover the healthcare for
these persons, which is not a systemic solution
as for the protection of health of the citizens of
the Slovak Republic. Even though such persons
have access to individual health insurance by
means of private insurance companies, just a
few of them are able to have such insurance, as
they have no access to legal employment and
thus do not have sufficient funds to pay for the
insurance.

A substantial problem that we discovered while
writing this study was the absence of any pub-
lic or expert discussions, publications and/or
articles on the asylum granted on humanitar-
ian grounds and on the tolerated stay, which in
the end shows that this problem has not yet be-
come an important social topic yet, in which the
general public would be interested.

What is positive, however, is the fact that the
issue of non-harmonised forms of protection
meets with an increased interest by experts, in
particular by the international and non-gov-
ernmental organisations working in the field
of asylum and migration. During the process of
adopting the concept of foreigners’integration,
several experts from different areas met at the
same table and discussed the possibilities of
complex involvement of foreign nationals with
tolerated stay into integration activities. Howev-
er, this effort was only partially successful In the
future, it will be necessary to pay special atten-
tion to the group of foreign nationals who were
granted tolerated stay and who have a long-
term stay in the Slovak Republic, in particular in
order to prevent them from becoming outsiders
and potential victims of abuse (e. g. for the pur-
poses of illegal work etc.) as a result of restrict-
ing their rights. Room for discussion is also pro-
vided by the European Migration Network and
the events organised, for example, through the
means provided by the European Integration
Fund. The Migration Information Centre of the
International Organization for Migration, or the
Legal Assistance Bureau for Foreigners of the
Human Rights League are places where infor-
mation and suggestions from migrants are col-

lected, and their experience will therefore be an
important source of information to be used at
round tables and expert discussions on migra-
tion and asylum issues.

The right to the respect for family and private
life from the point of view of legal provisions
governing tolerated stay is problematic due to
changes in practical application. An APD does
not grant tolerated stays on the grounds of the
respect for family and private life to a foreign
national who is a spouse of a national of the
SR, but only to a foreign national who is an un-
married spouse of a Slovak national and has a
child in the SR, using as an argument the legali-
sation of the stay by means of the permanent
residence instrument. There are also situations
where a foreign national fails to meet the con-
ditions for permanent stay, for example, when
he/she has an integrity problem, lacks a valid
travel document and is not able to legalise his/
her stay by means of permanent residence. Un-
der the international commitments of the SR, in
particular Article 8 of the European Convention
for the Protection of Human Rights and Fun-
damental Freedoms, his/her request should be
assessed in the framework of tolerated stay in
order to ensure the fundamental rights of the
foreign national. In spite of these facts, the BBAP
is of the opinion that if the SR grants tolerated
stay to every foreigner who failed to meet the
conditions for other kinds of stay (for example,
in absence of a travel document or integrity),
such foreign nationals would be granted the
right to stay in the SR under much more liberal
conditions than the foreign national applying
for temporary or permanent stay.

Two state authorities were deciding about im-
pediments to administrative expulsion until the
legislative changes in the Act on Asylum entered
into effect (refer to subchapter 2.3.2): the Migra-
tion Office and the Bureau of Border and Alien
Police of the Mol SR through its Aliens Police De-
partments. Since at present it is exclusively the
competence of the individual APDs, it would be
worth considering an interconnection of the
functional and updated database of informa-

tion on the countries of origin of the Migration
Office and APDs, which would facilitate the as-
sessment of the impediments to administrative
expulsion of foreign nationals from the Slovak
Republic. It was found under this study that the
APDs do not possess any databases.”” Round-ta-
ble discussions on this topic have already been
held with the BBAP, debating not only the da-
tabase interconnection, but also the strength-
ening of personal capacities. This problem can
be currently solved by sending a request for in-
formation about the particular situation in the
country of origin to the Department of Docu-
ments and International Cooperation of the
Migration Office of Mol SR. Information about
the countries of origin is often the only relevant
source that serves for demonstrating the objec-
tive situation in the country of origin and the
foreigner’s statements. In individual cases, the
APD uses information provided by the Ministry
of Foreign Affairs of the SR and the Migration
Office, which, however, is not a systematic ap-
proach that could be applied to all applications
for tolerated stay due to an impediment to ad-
ministrative expulsion.

A specific objective of this study is to find out
the tendencies and the practice in the Slovak Re-
public in the field of granting non-harmonised
forms of protection compared to the kinds of
international protection granted. The statisti-
cal data included suggests that the number of
non-harmonised forms of protection granted in
the Slovak Republic is higher than the number
of harmonised kinds of protection, with the ex-
ception of asylum granting, where the number
of asylums granted for reasons stipulated in
the Geneva Convention was higher than the
number of asylums granted on humanitarian
grounds. The granting of harmonised forms of
protection is connected with a larger scope of
rights that these recipients can exercise, which
has a larger impact on public finances as well.

57 Information from BBAP, interview held on 24 July 2009.
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